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Simmons & Simmons

The Changing Face of Competition Law’

Peter Freeman

My first encounter with competition law was going along to court, soon after joining Simmons &
Simmons in 1973, to attend an application by a pharmacist detained in Pentonville Prison for
release from his committal for contempt of court. Why was he there? He had repeatedly sold
medicaments below the stipulated minimum retail price. Pharmaceuticals, as you may recall,
were in those days exempt from the prohibition in the Resale Prices Act 1964. So there is the
changing face of competition law. In the 1970s we sent price cutters to gaol; now we send price
fixers.

| could stop there but you might feel slightly short changed.

The rather pretentious title of this lecture is intended to cover thirty years of change in EC and UK
competition law. It is deceptively objective. What | will actually cover is change from my point of
view as an observer and occasional participant in the developing case law of our fascinating
subject.

My theme, if | have one, is that we have seen profound change in the application of competition
law, certainly in the scale of activity; but at the same time there are some constants and a cyclical
pattern in which particular elements are re-presented. This | suppose is the main justification for
professional longevity — the ability to spot a genuine new development from a recycled element.

With this in mind, | propose to look at some of the older cases of which | have first hand
knowledge (or, more accurately, a dim recollection) and to see if they can tell us anything about
“modern” (or possibly “modernised”) competition law. '

First of all it is necessary to cast our minds back to the legal framework in the early 1970s. In the
EC (then called the EEC) Articles 85 and 86 (as they were) were still comparatively new and
untried. Until 1972 English was not a working language of the Community and all cases and
legislation were accessible mainly in French. There were some unofficial translations in the
CMLRs. Recent cases included some of the landmark rulings - for Art 85, ICI v Commission
(Dyestuffs)® Brasserie de Haecht No. 1% and No. 2* and, for Art 86, Commercial Solvents® and
Continental Can®. Secondary legislation was essentially Council Regulation 17/62” and the block
exemption for exclusive dealing Commission Requlation 67/67°. EC law was relatively small in
compass; its potential was obviously large - the main tenets of direct applicability and
supremacy were set out if not established - but for the UK, at least, it was something foreign.

UK competition law was very much an administrative system. In terms of institutions, the OFT
itself only dates from 1973 when the Director General took over from the Registrar of Restrictive
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Trading Agreements. The Monopolies Commission had become the MMC in 1965 when it
acquired powers to control mergers. The Restrictive Trade Practices Acts of 1956 and 1968
operated on a registration basis with the Restrictive Practices Court deciding whether an
agreement passed through public interest “gateways”. After the major judgments of the 1950s
and 1960s few if any cases went to trial; business and lawyers learnt to live with and around the
Act. Merger control was also based on a public interest test with competition as just one of the
factors. The MMC reports on, say, the proposed Barclays/Lloyds/Martins Bank mergers (1968)°
or Beecham/Boots/Glaxo (1972)" are far removed in terms of content and approach from what
we have today. The same goes for monopoly control; the MMC considered matters in great detail
and Ministers sometimes took action as a result.

US Antitrust law was something else altogether; feared but not well understood and against which
business and HMG could occasionally unite.

The Beecham Antitrust Case

The first major case | was involved in (in a very modest capacity) was the Beecham Antitrust
Case''. This was well under way when | joined Simmons & Simmons in 1973 and was a major
factor in the activities of what later came to be known as ‘Department 9’ for several years
thereafter. The Department of Justice had brought proceedings against Beecham Group and its
US licensee Bristol-Myers Company for breach of the Sherman Act in respect of licensing
agreements for ampicillin, a revolutionary semi-synthetic penicillin. Most of the individual States
joined in and the compensation claimed was large by any standards. A charge of fraud on the
Federal Patent Office was added for good measure. Beecham and Bristol, having been partners
(thus giving rise to the allegations) had by this time fallen out and were in a state of corporate
enmity that complicated the defence somewhat.

Large numbers of lawyers were involved both here and in the US and much paper. Indeed the
main activity in the UK was searching through countless files in the Beecham vaults for
discoverable documents. Important issues of relevance, sensitivity and privilege were considered
with a suitable mixture of method and terror.

Eventually in 1979 there was a settlement of the Beecham actions, although the case against
Bristol-Myers continued a little longer. “Better a bad settlement than a good law suit”, as the
Spanish proverb goes; Beecham’s share price was marked down as a result — the analysts feared
a loss of royalty income as its ampicillin rights were diluted: but actually it was quite a relief for the

company, since when through mergers first with Smith Kline and later with Glaxo, it has operated
successfully in the USA.

What were the lessons? Some things haven’t changed much — the predominance of documents
and the importance of rigorous methodology in litigation. The need to organise and motivate —
and feed — large teams of lawyers. These things do not change. Photocopying — there was much
photocopying. But it was the analogue age; there was no electronic document management or
retrieval; all the sorting was manual with colour coded stickers; and there were no emails to
scrutinise. A long way from the Microsoft case. Indeed we were looking at gelatine copies in
many cases — the best document retention system there is as they fade away after 5 years.
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More seriously, this was in the days when these cases had a diplomatic impact. At one stage the
British Government invoked the then current blocking legislation (the Shipping Contracts and
Commercial Documents Act 1964'?) to prevent Beecham handing over documents to the Court in
the US. Beecham had to lobby the British Government to lift the ban, otherwise it would have had
adverse findings of fact made by the Court. This all is a far cry from the enthusiastic co-operation
between anti-trust authorities nowadays with co-ordinated investigations in multiple jurisdictions.
And as | recall, there was no mention of any leniency (although a condition of the settlement was
that Beecham provided assistance to the continued case against Bristol-Myers).

The Ravenseft Case

A complete contrast was Re. Ravenseft’s Application'®, an application for declarations in the
Chancery Division heard in 1977 by Mr Justice Mocatta. This was a remarkable victory, but one
where the argument that prevailed was put not by us, but by counsel for the DGFT. Indeed, had
Alice in Wonderland ever been “modernised” then Ravenseft would surely have figured.

In 1973 the Fair Trading Act provided for, but did not enact, the extension of the Restrictive Trade
Practices Act from goods to services. In 1976 the Restrictive Trade Practices (Services) Order'™
extended the RTPA to all services with very limited exclusions and exceptions. There was
widespread concern about covenants in leases — against use of the premises for particular types
of trade or even just to insure or to maintain and decorate. Could these not be restrictions in
respect of “the form or manner in which designated services are to be provided” or “the extent to
which or the scale (if any) on which designated services are to be made available, supplied or
obtained” or “the persons or classes of persons for whom or from whom or the areas or places in
or from which designated services are to be made available or supplied or are to be obtained” —
you will recall the late lamented limpid prose of the statute — and if the tenancy were joint, were
not these restrictions “accepted by two or more parties” or even, dare we say “as between two or
more persons™? Thousands of agreements might need to be registered, inundating the OFT with
cartloads of paper.

This latter consideration may have influenced the cordiality with which the OFT supported the
Ravenseft application and the enthusiasm with which it argued our case for us. Our counsel had
suggested, somewhat heroically, that the RTPA simply did not apply to leases. OFT could not
quite stomach such an open-ended proposition and argued instead, by analogy with restraint of
trade'®, the RTPA did apply to leases but that a “relevant” restriction could not exist where a
limited freedom was granted to do something previously prohibited (“opening a previously closed
door”)'®. As a lessee had no entitlement prior to the grant of his lease, conditions in that lease
could not be restrictions. These could only arise in the case of sale and lease back where the
previous freedom was unfettered. To deal with that situation OFT argued that only where there

was a trading “nexus” between the landlord’s business and the tenant’s business would a lease
be caught by the RTPA.

The judge concurred; and also accepted that the grant of a lease itself was not the supply of a
service. This judgment, which was applicable to other sectors, particularly the licensing of

intellectual property, was a significant sanity check on the ambit of the RTPA in relation to
services.
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